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Armomauuﬂ. B cmamuwe PAaACCMOmMpPERbl 2niansbl CMAHOBIEHUA U pA3BUMUA

3aKoHOOamenbcmeda 00 yZOJZOGHOﬁ omeeniCmeeHHoCmu B6OEHRHOCHYIHCAWUX 3d

000pogonbHyIo coauy 6 nien. Ha ocnoee pempocnexmusnozo amanuza cocmaga



VKA3AHHO20 NPeCmynieHusi OaHa Y20108HO-NPABO8AS XAPAKMEPUCTUKA 8X00AUUX 6
KOHCMPYKYUI0 0AHHO20 Oesnus kamezopul. B 3axnouenuu asmopom npeonodxcena
Knaccugurayus cnocobos cosepuienss 000POBOJIbHOU cOayl 8 nieH u 060CHOBAHA
HeobX00UMOCMb  BHECEHUsI COOMBEMCMBYIOWUX  UBMEHEeHUUl 8  V20]08HOe
3AKOHOOAMENbCMBO.

Knwueevie cnoea: nnen, 000posonvHas coaua 6 nieH, 0OecnoMoujHoe

CocmosHue, conponuesjleHue nponmueHuKy, 3axedm 6 nieH.

Abstract. The article deals with the stages of formation and development of
legislation on criminal liability of servicemen for voluntary surrender. On the basis
of the retrospective analysis of structure of the specified crime the criminal legal
characteristic of the categories entering into a design of this act is given. In
conclusion the author proposes a classification of methods of voluntary surrender
and justified the need to make appropriate changes to the criminal law.

Keywords: captivity, voluntary surrender, helpless condition, resistance to the

enemy, capture.

Ha nporskeHMm BCEed UCTOPUHM pPa3BUTHA  YEJIOBEUECTBA  BOIPOCY
NPUBJICYCHUST BOWMHOB (BOCHHOCIY)XAIIUX) K YrOJOBHOW OTBETCTBEHHOCTH 3a
T00POBOJBHYIO CAAYy B IJIEH YEJSI0Ch JOCTATOYHO MPUCTATHFHOEC BHUMAHUE.

B mpomecce aBomronmMM  4enoBEeYECKOro  OOIMeCTBA UM Pa3BUTHUA
MEXKIYHApOJHOIO TYMAaHUTAPHOIO MpaBa MEHSJIOCh M OTHOILIEHHE K JIMLAM,
MOTIABIINM B IUICH IPOTUBHHKY. B 1ensx o0ecrneueHus 3aiuThl JUll, epecTaBIInX
IPUHUMATh YY4aCTHE B BOCHHBIX JEHUCTBUSX W MOMABUIMX BO BJIACTh HEIPHATENS,
YCTAaHOBJIEH CTATYC BOEHHOIJIEHHOT'O M COMPSIKEHHBIN C HUM PEXUM IIJICHA.

B HacTosee BpeMst MEKIyHApOAHOE T'YMaHUTApHOE MPaBO JOMYCKAET cllavy
BOCHHOCITYKAIIETO B TUICH NpH ompeaenéHHbix ycioBusx. CormacHo 1. 2 cr. 41
JlonomauTenbHOTO npotokoia | (1977 r.) xk JKeHeBCcKUM KOHBEHIUSAM OT 12 aBrycra
1949t. mnpu SCHOM BBIPOKCHHH CBOETO HaMEpPEHUsS CHAaThCi B IUICH

BOGHHOCJ’IY)KaIHI/Iﬁ MMPU3HACTCA BBIIICAIINM U3 CTPOSA U UMCCT IIPABO HA 3aIlllUTy OT



Hanaaenus [1]. [To cytu ciada B IIeH MEXAyHApOIHBIM TYMAHHTAPHBIM TIPABOM,
CTaBSIIUM CBOCH IIEIBIO 3aIUTY YEIOBEUCCKOU KU3HU U TOCTOMHCTBA, MPU3HACTCS
0€3yCI0BHOM (32 MCKIIOYEHUEM YCIOBUU O BO3JEp>KaHUM MPU Cllaye B IUIEH OT
BpaXXJI€OHBIX IeUCTBUN U coBeplieHus nodera). OHa HEe 00YCIIOBIIEHA COCTOSTHUEM
3I0POBbSI BOCHHOCITYXKAIIETO WM WHBIMU TPUYUHAMH, HE TO3BOJISIONINMHU €MY
NPUHAMATH Y4acTHE B BOCHHBIX JICUCTBHSIX, a CYIIECTBYET alpUOPH B KAa4eCTBE
BBITCKAIOMIEH W3  TPHUHIMIA TyMaHW3Ma  BO3MOXKHOCTH  COXPAaHCHHS
BOCHHOCITY>KAIllUM CBOCH KU3HHU.

Bwmecte ¢ Tem moOpoBoIbHAS cAa4a BOSHHOCTYXAIIUX B TJICH 1O TPYCOCTH
Ha MPOTSHKCHUH JUTUTETFHOTO TIEPHO/Ia BpeMEHH 000CHOBAHHO CYUTANIACH OJTHUM W3
TSOKKMX BOWHCKHX TIPECTYIUICHHH. 3a €€ COBEpIICHHE NPeIycMaTPpUBAIOCH
YrOJIOBHOE HAaKa3aHWE B BUJE JIMIICHUS CBOOOABI WM TMPUMEHEHHE CMEPTHOU
ka3Hu. [IprueM yrojoBHOE 3aKOHOMATEIHCTBO B JAHHOW OOJACTH MEHSIOCHh B
IPOIIeCCe DBOJIONHMH YEJIOBEYECKOTO O0OIecTBa, M B €r0 Pa3BUTHUH MOKHO
BBIJICNIUTH, IO HAIIEMY MHEHHUIO, HECKOJIBKO MEPUOJIOB:

nepswitl nepuood (1397-1621 2e.) xapakrepu3yercs 3apOKICHHEM yrOJIOBHOTO
3aKOHOJIATENhCTBA O «TOCYAApPCTBEHHBIX MPECTYIUICHHUSIX», B YHUCIO KOTOPBIX
BXOJIMJI TIEPEXOJ HAa CTOPOHY HempusiTens (B TOM yuciie B (GopMe J0OPOBOIBHOM
CJlayy B TUICH);

emopoti nepuoo (1621-1715 22.) xapakTepu3yeTcsi CTAaHOBICHUEM BOCHHO-
YrOJIOBHOT'O 3aKOHOJATENIbCTBA M BBIJICIICHHEM BOWMHCKUX MPECTYIUICHUH, B TOM
qrciie ¥ JoOOPOBOJBHOM CIauu B IJICH, B OTJIETBHYIO KaTETOpHIO;

mpemuii nepuoo (1715-1867 2e.) o3HameHOBaH npuHATHEM 26 anpens 1715 .
ApTHKYyJIa BOMHCKOTO W JTaJbHEHIINM COBEPIICHCTBOBAHHEM BOEHHO-YT'OJIOBHOTO
3aKOHOJIATENIbCTBA 00 OTBETCTBEHHOCTH 3a JOOPOBOJBHYIO CAAa4y B IUICH;

yemeepmotii nepuoo (1867-1917 22.) xapaktepu3yercs 3aBepIIeHUEM paOOThI
M0 CHCTEMAaTU3aINK BOEHHO-YTOJIOBHOTO 3aKOHOIATEILCTBA B JIOPEBOJIOIIMOHHBIN
MIEPUOJ] U COBEPIIICHCTBOBAHUEM YTOJIOBHON OTBETCTBEHHOCTH 3a JOOPOBOIBHYIO

caa4dy B IIJICH,



namoiti  nepuoo  (1917-1957 22.)  xapaktepu3yeTrcs — JadbHEHIIUM
COBEPINIEHCTBOBAHMEM YTOJIOBHOTO 3aKOHOAATEbCTBA 00 OTBETCTBEHHOCTH 3a
TO0OpOBOJBHYIO cllady B IUICH COOOpPa3HO CO CKIIAIBIBAIONICHCS BOCHHO-
MOJIMTHYCCKOM 00CTAaHOBKOM;

wecmou  nepuoo  (1957-1996 c2.)  xapaktepu3yeTcsi ~ U3MEHCHUEM
KOHCTPYKIIMM ~ COCTaBa MPECTYIUICHUS, TPETyCMATPUBAIONICTO  YTOJIOBHYIO
OTBETCTBEHHOCTh 3a JOOPOBOJBHYIO CJady B TUIGH, W €ro MOCICIYIOIINM
IPABONPUMEHECHHUEM B TAHHOW PEIaKINH;

ceovmou nepuoo (1997 2. — macmosiwyee 6pems) XapaKTepU3YETCS
OTCYTCTBHEM B YTOJIOBHOM 3aKOHOJATENbCTBE Poccuiickoit denepanyu cOCTaBOB
PECTYIUICHUH, COBEPIIIAEMbIX B BOCHHOE BPEMSI, B TOM YHCIIE TOOPOBOJIBHOMN ClIauu
B IUICH, a TakKe OOCYXXJICHHEM B HAy4YHOM COOOIIECTBE I1€JI€COO0Pa3HOCTH H
BO3MOXHOCTH BHECEHHS B HErO0 COOTBETCTBYIONIMX W3MEHEHWH IS YCTPAHCHUS
JTAaHHOT O TIpobea.

YronosHeIi koaekc Poccuiickoit @eneparwu (1996 r.) coctaB mpecTyruieHUs
— «7I00pOBOJIbHAS cJa4ya B IUICH» HE COJEPXKHUT, YTO CO3/IAa€T OMPECICHHBIC
TPYAHOCTH B HCCIEAOBAHUHU YTOJOBHO-TIPABOBOM XapaKTEPUCTUKH JAHHOTO
nesaus. VX mpeomoneHuto, 0€3yCIIOBHO, CIOCOOCTBOBAJIO OBl HAIMYHE B
POCCHIICKOM 3aKOHOJIaTEIhCTBE OIPEACIICHHS TMOHATUS «J0OpOBOJIbHAS cladya B
wied». OgHaKo, YTO CieAyeT TMOHMMATh TOJ JOOpPOBOJBHON caaueld B IUIEH
JICHCTBYIOIICE 3aKOHOAATCIIBCTBO HE PACKPBIBACT.

BMecte ¢ TeM 3aKkOHOJIATEIBLHOC OIPEJCICHUE TMOHATHS «I00POBOJIbHAS
clada B IUICH» OyJeT CIocoOCTBOBAaTh IPABHIIBHOMY, a BEpHEE — €IUHCTBEHHO
BO3MOXHOMY B YCIIOBHSAX JAHHOT'O FOPHINYCCKOTO KOHTEKCTAa MOHUMAHHUIO €ro
CMBICIIA.

Kak HaM mnpencraBiseTcsi, JUIsl TOrO, 4YTOOBI OIPEACIUTH HCCICIYEeMOE
MOHATHE, HEOOXOIUMO BBISBUTH CYIISCTBCHHBIC NMPU3HAKH BXOJSAIINX B KAYCCTBE
COCTaBHBIX YacTCH B JIAHHOE MOHATHE KATCTOPHH — «TOOPOBOJIBHOCTBY, «Clladay 1
«eny. [Ipyu 3TOM, Ha HaI B3MJISA, JUIS OOJiee TOYHOI'O M IOJIHOTO PACKPBITHS

yKa3aHHBIX KAaTETOpH UX IEJIecO00pa3HO paccMaTpUBaTh BO B3aWMOCBS3U TNpU



UCCIIEIOBAHUM YTOJIOBHO-TTPABOBOM XapaKTEPUCTUKU JOOPOBOIBHOM CAa4H B IJICH,
MIPUHSB 32 OCHOBY MOCJEAHION JICHCTBYIONIYIO PEAAKIINIO CTaThl 264 YTOIOBHOTO
koaekca PCOCP (1960r.) — «1oOpoBoibHAs cjada B IUICH IO TPYCOCTH WA
Maoaymmio» [3].

Hcxonst u3 aHanmsza yrojaoBHO-TIPABOBOM XapaKTEPUCTHKU JOOPOBOJIBLHOMN
cIayu B IUIEH, CJIEIYET CAENaTh BBIBOJ, YTO cHEHU(UUECKHE 3aKOHOMEPHOCTH
pacciieIoBaHUsl YKA3aHHOTO JAESHUS BOEHHOCHYKAIUX OMNPEIEISIIOTCS  PAIOM
0COOEHHOCTEH MPABOBOTO PEKUMA IJICHA.

Bo-niepBbix, 100poBOIbHASA Cc/ladya B IJIEH MOXET ObITh COBEPILEHA JIUIb B
OmnpeneNiéHHOW OOCTAaHOBKE — B YCIOBUSX BOOPYKEHHOTO  KOH(IUKTA
MEXKJIYHApPOJIHOI'O  XapaKTepa, IOCKOJbKY HOPMBI, Kacaroluuecs 3allluTbl
BOCHHOIUICHHBIX, MPUMEHSIOTCS UCKJIIOYUTEIBHO B YCIOBHUSIX MEXKIYHApPOIHBIX
BOOPYKEHHBIX KOH(JIMKTOB, YTO HCKIIOYAECT PEKUM IUJICHA B BOOPYNKEHHOM
KOH(IMKTE HEMEXIyHapOIHOTO Xapakrepa [2].

Bo-BTOpBIX, peXuM TIeHa NEHCTBYET HA OINPEACIEHHBIN KPYr CyOBEKTOB,
OCHOBHBIMU U3 KOTOPBIX SIBJISIIOTCA BOCHHOIUICHHBbIE. [Ipy 3TOM TOJNBKO OTKPBITOE U
3aKOHHO€ y4YaCTHE BOEHHOCIYXAILEro B BOCHHBIX JEHUCTBHUAX CO3JACT MPABO HA
MpUOOpPETEHNE UM CTAaTyca BOSHHOILJIEHHOI'O B CIy4ae 3aXBaTa MPOTUBHUKOM.

B-Tperbux, yka3zaHHbIA PEXUM CBSI3aH C BPEMEHHBIMH XapaKTEPUCTUKAMU
Hayana (3axBaT BOEHHOCIY’KAIllETO MPOTHBHUKOM) U OKOHYaHUS IUIEHA
(ocBOOOXKIEHNE U perTaTpUaIys).

B-ueTBepThIX, pEKHUM IJIEHA HMMEET MPOCTPAHCTBEHHBIE TPAHUIBI €r0
CYIIECTBOBaHMS (KaK IMPaBUIIO, — «TeaTp BOWHBI», «T€ATP BOCHHBIX IEUCTBUII»,
«palioH BOOPYKEHHOTO KOH(IUKTA, «paliOH BOSHHBIX JIEUCTBUNY, «palioH 00EBBIX
JTCUCTBUI).

JIoOpOBONBHOCTH KaK MPHU3HAK COCTAaBa PACCMATPUBAEMOIO IMPECTYILICHUS
COCTOUT B BBIPAKEHUH BOCHHOCITYKAIIUM «CBOOOJIBI BOJUY». Y BOCHHOCIYKAIIETO
JOJKEH MMEThCSI BBIOOp: OKas3aTh (MPOJODKUTH OKa3blBaTh) BOOPYKEHHOE
CONPOTUBIICHUE NPOTUBHUKY (OCYIIECTBUTHh OTXOJ, BBIUTH U3 OKPYKEHUS U T.IL.),

100 Ke MPEeKPATUTh BOOPYKEHHOE COMTPOTHBIICHUE U CIIATHCS B IJICH.



B cBorwo ouepenp, caua B MIICH, HA HAIll B3TJISAJ, COCTOUT B MpEKpalieHue
BOOPYKEHHOT'O COMPOTUBJICHUSI TIPOTUBHUKY, KOTOPOE MOXKET BBIPAXKATHCS KakK B
NeUcTBUAX (caavya OpyKus NPOTUBHUKY, TOJHITUE HAJl TOJIOBOM Oenoro ¢uiara, pyk,
OpY>KMS U T.I1.), TaK U B Oe3meiicTBuM (O)KUAaHUE 3aXBaTa B IUICH Ha 10Jjie 005, B TOM
YHUCIIe MOJT BUOM PAHEHOTO WA YOHUTOTO).

JloOpoBonbHAs cllaya B IUIEH MOXET OBbITh COBEpIIEHA pPa3IuYHbIMU
cnocobamu. Mx pa3zHooOpa3ue 4dalie BCEro OMPEAENSIETCS COBOKYIHOCTHIO
B3aMMOCBSI3aHHBIX pa3W4yHbIX (QakTopoB. Bmecte ¢ TeM gaHHbIE CHOCOOBI
BO3MOKHO KJIACCU(UIIMPOBATH MO PA3TUYHBIM OCHOBAHUSIM: ) B 3aBUCUMOCTH OT
BPEMEHM  BO3HUKHOBEHHUSI  yMbICIa  BHHOBHOIO: C  OCYIIECTBIICHHEM
MpeIBapUTEILHON MOATOTOBKU M 0€3 Hee; 0) B 3aBUCMMOCTH OT KOJHUYECTBA JIUII,
Y4acTBOBABIIMX B COBEPIICHUU MPECTYIJICHUS: OJIMHOYHAS M TPYyNIoOBas; B) B
3aBUCUMOCTH OT MCIOJIb30BaHMS MPU COBEPILICHUH MPECTYIUICHUS TPAHCIIOPTHBIX
CpeACTB U 00EBOM TEXHUKU: MPOCTAs U C UCIOJIH30BAHUEM TPAHCIOPTHBIX CPEACTB
1 00€BOM TEXHUKHU; I') B 3aBUCUMOCTHU OT (POPMBI IPECTYIMHOTO MOBEAECHUS: B (popMme
nercTBUs U 0e31eUCTBUS; 1) B 3aBUCUMOCTH OT JOCTHKEHUSI IPECTYITHOM LIeNH: C
MOCJIEAYIOIINM 3aXBaTOM B IUIEH MPOTUBHUKOM U 0€3 3axBaTta B IUIEH MPOTUBHUKOM
(Hanpumep, omuOKa B CyObEKTE — cllauya B IUJIEH «CBOUMY»); €) MO MIPHU3HAKY
WCIIOJb30BaHUSl  PA3JIMYHBIX MPUCHOCOOJEHHM B  MIPOLIECCE  COBEPIICHUS
NPECTYIUIEHUSI: MpocTas ©U €  [PUMEHEHUEM  OpYIuid,  CHelHalbHBIX
MPUCTIOCOOJICHUN WJIM K€ TPEIMETOB OOBIACHHOIO O0MXOJa IS MPEo0JICHUS
WHXEHEPHBIX 3arpa)KJIeHui; k) B 3aBUCUMOCTH OT BHJIa B3aUMOJCICTBUA NpHU €€
COBEPIICHUM C HHBIMU JIMIAMU (M3 YHUCJIA COCIYKHMBLEB): MpocTas U C
MCIIOJIb30BaHMEM OOMaHa MHBIX JUIL (COCITYKUBIIEB, KOMaHIOBaHUs (HA4aIbCTBA),
MO0 MPUMEHEHUs] K HUM HacWJIWs; W) B 3aBUCHMOCTH OT BHJa KOMMYHUKAIIUU C
MIPOTUBHUKOM: C HCTIOJb30BaHUEM BepOATbHOM KOMMYHHUKAIIUU (YCTHBIC 3asIBICHUS
0 cIaye B IUIEH) U HEBEPOAIbHON KOMMYHUKAIMM (IT0Aa4ya MPOTUBHUKY CUTHAJIOB,
CBUJIETENLCTBYIONIMX O HAMEPEHUH CIIaThCs B IJICH: MOJIHSITUE BBEpX Oenoro (uiara,
iatka (MHOW MarepuH), PYK, OpYXKHS, Iepelada TMPOTUBHUKY OPYKHUSA),

IPEABABICHUC TaK HA3bIBACMBIX «JIMCTOBOK-IIPOIIYCKOBY» IJIS CAA4YH B IIJIICH, K) 110



TEPPUTOPUATIBHO-TIPOCTPAHCTBEHHOMY NPHU3HAKY: B XOJI€ BOCHHBIX JCHCTBUU Ha
CyIlI€; Ha MOPE WM B IPYTUX BOAAX; B BO3IYIIHOM IPOCTPAHCTBE.

Hecmotps Ha TO, yTO MOHSATHE «I0OPOBOJIbHAS Caya B IJIEH» BCTPEUAETCs B
POCCHICKOM 3aKOHOJATEIbCTBE B OTACIBHBIX HOPMATHBHO-NPABOBBIX AaKTax,
COJIEpKaIllUX HEKOTOpblE OTPAHMYCHMSI TMPaB BOCHHOCIYXKAIUX, TOOPOBOJIHHO
CHABIIMXCS B IUIEH, HOPMAaTUBHOE ONPEAECICHHUE MAAHHOIO TOHATHS B HEM
OTCYTCTBYET, a YTOJOBHbIM Kojaekc Poccuiickoit @enepauuu cocTaBa
MPECTYIUICHUS «I00pOBOJIbHAS C/laya B IUICH» HE COAECPIKHUT.

B 3T0M1 CBSI3M, y4UTHIBAs, YTO AEHUCTBYIOIIEE YTOJOBHOE 3aKOHOAATEIBCTBO
HE B MIOJIHOM MEpe COOTBETCTBYET 00ECIICUEHUIO HUHTEPECOB BOEHHOM 0€30I1aCHOCTH
rocyJapcTBa, B HACTOSIIEE BpeMsl Ha3pesia HeOOXOAUMOCTh MPUHSITUSL YTOJIOBHO-
MPABOBBIX MEp I 3alIUThl TOPSAJKA MPOXOXKICHUS BOEHHOW CIYyKOBI OT
paccMaTpyUBaeMbIX  MOCATATENBCTB  IIYTEM  BHECEHHS  COOTBETCTBYIOLIMX
JIOTIOJITHEHUM B YTOJIOBHBIM KoJekc Poccuiickoit ®enepauuu. Kpome Toro,
YKa3aHHbIE JOIOJHEHHUS, SIBJISACH MATEPUAIBbHO-IIPABOBOM MPEANIOCHUIKON IS
YTOJOBHO-TIPOLIECCYAIbHON J€STEIbHOCTH, OYyAYT CIOCOOCTBOBATH MOJHOMY H
O00OBEKTUBHOMY YCTAaHOBJIEHUIO OOCTOATENBCTB 3aXBaTa BOCHHOCIY KAIMX B IIJIEH U
HAJUIC)KAIIEH  YrOJIOBHO-IIPABOBOM  3alMTE€  NOCIHEAHUX OT  BO3MOXKHBIX

OTPaHUYECHUN UX MPAB, PETYCMOTPEHHBIX JECUCTBYIOIINM 3aKOHOIATEIBCTBOM.
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